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MVEMORANDUM OPI NI ON

MARVEL, Judge: This nmatter is before the Court on

respondent’s notion for summary judgnent, filed pursuant to Rule

121,! and to inpose a penalty under section 6673.

1 Unless otherwise indicated, all Rule references are to the

Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code in effect for the

(continued. . .)
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Backgr ound

This is an appeal fromrespondent’s determ nation uphol ding
the proposed use of a levy to collect petitioner’s unpaid Federal
incone tax liability for years 1988 and 1990 t hrough 1994.
Petitioner resided in Camarillo, California, when the petition in
this case was fil ed.

Petitioner failed to file Federal inconme tax returns for
1988 and 1990 through 1994.2 Respondent sent statutory notices
of deficiency to petitioner for those years, and petitioner
petitioned this Court with respect to respondent’s
determ nations. On March 7, 2003, the Court entered decisions
t hat uphel d deficiencies and i nposed additions to tax under
sections 6651(a)(1) and 6654.3% After the entry of the decisions
respondent assessed the incone tax deficiencies and additions to
tax determ ned by the Court and interest as required by | aw and
sent petitioner notice and demand for paynent. On August 9,
2004, respondent sent petitioner a Notice of Intent to Levy and
Notice of Your Right to a Hearing, in accordance wth sections

6330 and 6331, inform ng petitioner of respondent’s intent to

Y(...continued)
years in issue.

2 |t appears petitioner did not file a Federal incone tax
return for 1989, but that year is not before us.

3 W found petitioner liable for inconme tax deficiencies of
$351, 228 and additions to tax under secs. 6651(a) and 6654 of
$78,674.50 and $18, 652. 17, respectively.
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levy to collect the unpaid tax liabilities and of petitioner’s
right to request a hearing with respondent’s Appeals Ofice. On
Septenber 7, 2004, petitioner submtted a Form 12153, Request for
a Coll ection Due Process Hearing.

Petitioner’s hearing request was initially assigned to
Settlement Oficer Adlai Aimn (M. diman). On April 22, 2005,
M. dimn drafted an Appeal s Case Menorandum that verified that
respondent’ s assessnents were tinely and that petitioner had
recei ved notice and demand for paynent for each year in
accordance with section 6303.4 On May 4, 2005, M. Cinman mailed
to petitioner a letter scheduling a face-to-face conference for
May 18, 2005, at the Los Angeles, California, Appeals Ofice.
Petitioner requested that the conference be held in Thousand
Caks, California, because it was closer to his place of
residence. M. Ciman initially rejected petitioner’s request
because M. diman’s office was |located in Los Angel es, and no
settlenment officers worked at the Thousand Oaks office. After
recei ving another request frompetitioner to nove the neeting to

Thousand Caks, however, petitioner’s case was reassigned to

4 Sec. 6303 requires that the Secretary, within 60 days of
maki ng an assessnent of tax pursuant to sec. 6203, give notice to
the person liable for the unpaid tax, stating the anount due and
demandi ng paynent.
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Settlenment O ficer Tinothy J. Sanple (M. Sanple), who was able
to conduct the hearing at petitioner’s desired |ocation.?®

On June 16, 2005, M. Sanple sent a letter to petitioner
confirmng a face-to-face hearing for June 27, 2005. On June 27
2005, M. Sanpl e tel ephoned petitioner and postponed the
conference because he needed to issue to petitioner a contact
letter setting forth the issues to be discussed at the conference
and requesting the financial information necessary to conduct the
hearing. M. Sanple informed petitioner that petitioner would be
denied a face-to-face hearing if petitioner did not raise any
substantive issues in response to these requests. On June 27,
2005, M. Sanple sent a letter to petitioner scheduling a
t el ephone conference for July 13, 2005.

On July 8, 2005, M. Sanple received a letter from
petitioner in which no substantive issues were raised and no
financial information was provided. On July 13, 2005, M. Sanple
attenpted to contact petitioner to conduct the schedul ed
t el ephone conference, but petitioner did not participate. On
July 14, 2005, M. Sanple sent petitioner a letter scheduling a
t el ephone conference for July 25, 2005.

On July 15, 2005, M. Sanple received frompetitioner a

package of docunents consisting of frivolous argunents and a

> M. Sanple works in the dendale, Cal., office, but he
occasionally works in the Thousand Caks office and was wlling to
meet with petitioner at the Thousand Caks office.
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bookl et entitled “Investigating the Federal |ncome Tax” but no
financial information. On July 22, 2005, M. Sanple received a
letter frompetitioner claimng that he did not participate in
the July 13, 2005, tel ephone conference because he did not
receive the June 27, 2005, letter. 1In a second letter to M.
Sanpl e, petitioner stated that he wi shed to discuss collection
alternatives at a face-to-face hearing.

Because petitioner stated that he wanted to di scuss
collection alternatives, M. Sanple elected to grant petitioner a
face-to-face hearing. Before the hearing, M. Sanple again
infornmed petitioner that he was required to submt incone tax
returns and financial statenents in order to discuss collection
alternatives. On August 22, 2005, M. Sanple received a letter
frompetitioner containing constitutional argunents but no
financial information.

On Septenber 9, 2005, petitioner’s section 6330 hearing took
pl ace. Petitioner failed to provide any tax returns or financi al
i nformation, thus preventing the di scussion of possible
collection alternatives. Wen petitioner insisted on discussing
frivol ous argunments concerning his underlying tax liability, M.
Sanpl e adj ourned the neeting.

On Cctober 4, 2005, respondent issued a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320

and/ or 6330, which sustained the proposed |levy action. 1In the



- 6 -
notice of determ nation, respondent concluded that petitioner’s
argunents chal lenging the validity of the assessnents were
invalid, that no proposal for paynent of the liabilities had been
made, and that all of the requirenents inposed by section 6330
for a valid | evy had been satisfied. Respondent also found the
proposed | evy action to be no nore intrusive than necessary after
bal anci ng the Governnent’s need to collect the tax with
petitioner’s legitimte concerns.

On Cct ober 27, 2005, petitioner filed a tinely petition
contesting respondent’s determnation. In his petition,
petitioner asserted that respondent failed to conmply with the
notice requirenents of sections 6303, 6330, and 6331, that
respondent erred by changi ng hearing officers, and that
respondent violated petitioner’s right to procedural due process
because petitioner was not granted a conplete hearing to nmake an
adm nistrative record of all of his issues.

On Septenber 25, 2006, respondent filed a notion for summary
judgnent and to inpose a penalty under section 6673. On Cctober
18, 2006, petitioner filed an objection to respondent’s sunmmary
j udgnent notion.

Di scussi on

Summuary Judgment

Summary judgnent is a procedure designed to expedite

litigation and avoi d unnecessary, time-consum ng, and expensive
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trials. Fl a. Peach Corp. v. Commi ssioner, 90 T.C. 678, 681

(1988). Summary judgnment may be granted with respect to all or
any part of the legal issues presented “if the pleadings, answers
to interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law.” Rule 121(a) and

(b); Sundstrand Corp. v. Conmm ssioner, 98 T.C. 518, 520 (1992),

affd. 17 F.3d 965 (7th Cr. 1994); Zaentz v. Conm ssioner, 90

T.C. 753, 754 (1988). The noving party bears the burden of
establishing that there is no genuine issue of material fact, and
factual inferences will be drawn in a nmanner nost favorable to

the party opposing sunmary judgnment. Dahlstromyv. Conmm Ssioner,

85 T.C. 812, 821 (1985); Jacklin v. Comm ssioner, 79 T.C. 340,

344 (1982). The nonnoving party, however, cannot rest upon the
all egations or denials in his pleadings, but nust “set forth
specific facts showng that there is a genuine issue for trial.”

Rul e 121(d); Dahlstromv. Comm ssioner, supra at 820-821.

1. Section 6330

Section 6330(a) provides that no | evy may be nmade on any
property or right to property of any person unless the Secretary
has notified such person in witing of the right to a hearing
before the levy is made. |f the person nakes a request for a

hearing, a hearing shall be held before an inpartial officer or
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enpl oyee of the Internal Revenue Service O fice of Appeals. Sec.
6330(b)(1), (3). At the hearing, a taxpayer may raise any
rel evant issue, including appropriate spousal defenses,
chal | enges to the appropriateness of the collection action, and
collection alternatives. Sec. 6330(c)(2)(A). Taxpayers,
however, are expected to provide all relevant information
requested by Appeals, including financial statenents, for its
consideration of the facts and issues involved in the hearing.
Sec. 301.6330-1(e)(1), Proced. & Adm n. Regs. Taxpayers are
precluded fromcontesting the exi stence or amount of the
underlying tax liability unless the taxpayer failed to receive a
notice of deficiency for the tax in question or did not otherw se
have an earlier opportunity to dispute the tax liability. Sec.

6330(c)(2)(B); see also Sego v. Comm ssioner, 114 T.C. 604, 609

(2000).

Foll ow ng a hearing, the Appeals Ofice nust nake a
determ nati on whether the proposed |evy action may proceed. In
so doing, the Appeals Ofice is required to take into
consideration: (1) The verification presented by the Secretary
that the requirenments of applicable |aw and adm nistrative
procedures have been net, (2) the relevant issues raised by the
t axpayer, and (3) whether the proposed | evy action appropriately
bal ances the need for efficient collection of taxes wth a

t axpayer’s concerns regarding the intrusiveness of the proposed
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|l evy action. Sec. 6330(c)(3). A hearing officer may rely on a
conputer transcript or Form 4340, Certificate of Assessnents,
Paynents, and Ot her Specified Matters, to verify that a valid
assessnment was made and that a notice and demand for paynent was
sent to the taxpayer in accordance with section 6303. Nestor v.

Comm ssioner, 118 T.C 162, 166 (2002); Schaper v. Conm SSioner,

T.C. Meno. 2002-203; Schroeder v. Conm ssioner, T.C. Mnob. 2002-

190. Absent a showing of irregularity, a transcript that shows
such information is sufficient to establish that the procedural
requi renents of section 6330 have been net. Nestor v.

Conmi ssi oner, supra at 166-167.

Section 6330(d) (1) grants the Court jurisdiction to review
the determ nation nmade by the Appeals officer at the hearing.
Where the underlying tax liability is not in dispute, the Court
Wil review the determ nation of the Appeals Ofice for abuse of

di scretion. Lunsford v. Conm ssioner, 117 T.C 183, 185 (2001);

Sego v. Conmmi ssioner, supra at 610; Goza v. Conmi ssioner, 114

T.C. 176, 182 (2000).

In this case, the undisputed facts set forth in respondent’s
notion, declarations in support of the notion, and attached
exhibits establish that respondent has satisfied the requirenments
of section 6330. M. Cdiman took into consideration all of the
factors required by section 6330(c)(3) and rejected petitioner’s

argunents as either frivolous or irrelevant.
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Petitioner argues that respondent failed to conply with the
notice requirenents of sections 6303, 6330, and 6331. M.

Climan, however, verified that the proper assessnents were made
and the requisite notices had been sent to petitioner in
accordance with section 6303.° Mreover, the record clearly
establ i shes that respondent provided petitioner with notice of
his intent to levy and of petitioner’s right to a hearing as
requi red by sections 6331 and 6330, respectively.

Petitioner also asserts that respondent erred by changi ng
settlenment officers. W find this argunent conpletely w thout
merit, as the reassignnent of petitioner’s case to M. Sanple was
done to accommpbdate petitioner’s own request to conduct the
hearing at the Appeals Ofice |ocated in Thousand Qaks.

Petitioner failed to allege facts or denonstrate a connection as
to how this reassignnent inpacts the validity of his section 6330
pr oceedi ng.

Finally, petitioner clains that respondent violated
petitioner’s right to procedural due process by refusing to allow
himto nmake an admnistrative record of all of his issues.
Petitioner argues that M. Sanple’s decision to adjourn the

Appeal s hearing deprived himof a full and conplete hearing. A

6 M. diman confirned that the Internal Revenue Service
(I'RS) issued notice and demand to petitioner for the years at
i ssue by exam ning transcripts of account using the IRS s
integrated data retrieval system
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t axpayer may rai se, and the hearing officer nust consider
rel evant issues raised by the taxpayer in a section 6330 hearing.
See sec. 6330(c)(2). However, it is well established that the
Comm ssi oner and the courts need not consider or refute frivol ous
argunments with copious citation and extended di scussi on.

Wllians v. Conm ssioner, 114 T.C 136, 138-139 (2000) (citing

Crain v. Conm ssioner, 737 F.2d 1417, 1417 (5th Cr. 1984)). M.

Climan provided petitioner a nmeaningful opportunity to present
rel evant, nonfrivol ous argunents why the |evy should not be

al l owed to proceed, but petitioner repeatedly refused to provide
any such argunents or information necessary to support them M.
Sanpl e made several requests for information regarding
petitioner’s financial condition both before and during the
hearing, but petitioner failed to provide any such information.
Accordingly, we find that M. Sanple did not abuse his discretion
in termnating petitioner’s section 6330 hearing. There is a
[imt to the tax systenis tol erance for unproductive and

frivol ous exchanges regarding a taxpayer’s obligations to file

returns and pay tax. Kolker v. Comm ssioner, T.C. Mno. 2004-

288.

On this record, we conclude that there is no genui ne issue
of material fact requiring a trial in this case, and we hold that
respondent is entitled to the entry of a decision sustaining the

proposed levy as a matter of |aw
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Section 6673(a)(1l) authorizes this Court to require a
t axpayer to pay to the United States a penalty, not to exceed
$25,000, if it appears that the taxpayer has instituted or
mai ntai ned a proceeding primarily for delay or that the
taxpayer’s position is frivolous or groundless. Section

6673(a) (1) applies to proceedi ngs under section 6330. Pierson v.

Comm ssioner, 115 T.C. 576, 581 (2000). |In proceedi ngs under

section 6330, we have inposed the penalty on taxpayers who have
rai sed frivol ous and groundl ess argunents with respect to the

legality of the Federal tax laws. See, e.g., Roberts v.

Comm ssi oner, 118 T.C. 365, 372-373 (2002), affd. 329 F.3d 1224

(11th Gr. 2003); Eiselstein v. Comm ssioner, T.C Mno. 2003-22;

Yacksyzn v. Commi ssioner, T.C Mno. 2002-99.

In this case, the record clearly establishes that the only
argunents nade by petitioner during the adm nistrative processing
of this case were frivolous and/or groundl ess. Petitioner’s
conduct as sunmarized in this opinion denonstrates that the
section 6330 proceeding was instituted primarily for delay and as
a neans to challenge the legitinmacy of the Federal incone tax
system H's conduct nerits a substantial penalty.

In setting the anount of the penalty, we consider
petitioner’s conduct in this case, his extended history of

nonconpl i ance with Federal tax law, his history of pursuing
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frivolous and groundless litigation in this Court, and the
war ni ngs he has received in previous adm ni strative and judici al
proceedi ngs regardi ng the consequences of pursuing frivol ous and
groundl ess argunents. Petitioner repeatedly has failed to file
Federal inconme tax returns. He participated in admnistrative
proceedi ngs before the Internal Revenue Service and fil ed several
cases in this Court in which he challenged the legitimcy of the
tax system and repeatedly questioned his obligation to file tax

returns. See Keenan v. Commi ssioner, T.C Mno. 2006-45; Keenan

v. Comm ssioner, T.C Meno. 1998-388. During the previous

adm ni strative and judicial proceedings and the section 6330
hearing in this case, petitioner was warned of the consequences
that nmay attach to his conduct challenging the tax system See,

e.g., Keenan v. Comm ssioner, T.C Menp. 2006-45. Despite the

war ni ngs, petitioner has continued to challenge the validity of
the tax system and of the assessnents at issue in this case.
Consequently, we shall require petitioner to pay to the United
States a penalty under section 6673(a)(1) of $15, 000.

O her argunents raised by petitioner have been consi dered
and are rejected as neritless.

To reflect the foregoing,

An appropriate order and

decision will be entered.




